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- UNITED STATES BANKRUPTCY COURT ﬁﬂ’gﬁ/ /

DISTRICT OF RHODE ISLAND

in re

CUMBERLAND INVESTHENT
CORPORATION, Debtor

Chaptrer 11
Case No. BS-11051-ANV
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* ORDER
Upon the ennexcd Dxpoadited Movtisn i Sosn i, Cullan,
culy appoinied Chapter 11 :rustes (the ~rMrustes ', fat.:
Cctober » 1324 (zhe ‘Uetion®: for the snury L an

authorizing the Trustee to borrow money from Eestland Sank
("Eastland") and authorizing the Trustee to incur secured and
priority administration indebtedness under Section 364 (c) of
the Bankruptcy Code (the “Code") to Eastland; the Court having
examined the Motion and the exhibits attached thereto and
conducted a hearing with respect thereto,

THE COURT -FINDS AS FOLLOWS:

A. On December €, 1989, the debtor filed a voluntary
petition for relief‘underﬁchapter 11 offTitle 11 of the United
States Code (the "Petition"), and an order for relief was
entered with cespect thereto. Pursuant to Section L1028 of the
Code, the debtor was authorized to retain possession of its
assets and to operate its business.

B. On December 18, 1989, Michael Weingarten was

appointed the Examiner (the "Examiner=).
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c. On #ugust &, 1950 the Court entered &n Order granting
various forms of reliei including the appoiniment éf a Chapter
:1 Trustee. John F. Cull:n was aprpointed the Jdhaprer 11
Trustee (the “Trustee”).

D. An immediete need exists for the Trusize Lo ohtain
funds to ﬁay for the Move (the removal by the Trustee of
Debtor's assets and records {irom Debtaor s business premises),
the process of liguidaticn o tha dabler’'s sssetg, £ 2w tor
administrative claims previcusly authorized yor Drder oI Cours
and to pay for other additional administrative cayments
accruing subsequent to the Trustee's appointment (the
"Trustee’'s Expenses”).

E. Eastland previously advanced $75,000 to the Trustee
which was used by the Trustee to pay for a portion of the
Trustee‘s Expenses. The advance to the Trustee was
conditioned upon the Trustee agreeing to immediately move for
nunc pro tunc relief to grant ‘Eastland a first position,
secured, priority, administrative claim pursuant to 11 U.S.C.
Section 364(c)(l) of The Bankruptcy Code in the amount of
$75,000.

F. The Trustee is unable to obtain the reguired funds to
pay fox'ihe Trustee‘s Expenses and/or additional
administrative claims, to be approved by the Court, in the
form of unsecured credit as a claim which would be allowable
under Section 503(b){1l) of the Bankruptcy Code or as an
administrative expense pursuant to Section 364(a) or (b) of
the Bankruptcy Code. ’
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G. Eastland has filed a Motion to Approve Secured Claim
{the "Motion~) wherein it claims é duly perfected first
position, security iﬁteresn in substantielly all assets of fhe
debtor (the ”Coll;teral"), to secure the payment of préu
petition debt‘and, therefore, the Trustee is unable to borrow
funds on a secured basis.

H. Eastland has not consented, and will not conseént, to
the Trustee’s use of (“"Cash Collateral~) as that term is
defined under 11 U.S.C. §363 and will not consent o loan any
additiocnal money tb the Trustee unless and until the within
Order is entered which includes a provision for the granting
of nunc pro tunc relief pursuant to 11 U.S.C. §364(c)(1)
regarding the $75,000 previously loaned to the Trustee.

I. Eastland is willing to lend additional money and
extend new credit to the Trustee provided Eastland is granted
the protections set forth in this Order, including nunc pro
tunc authorization, and is assured that such actions and

forbearance will not waive or otherwise prejudice the rights

v

of Eastland.

J. Good cause has been shown for the entry of this Order
and it is in the best interest of the estate and its
creditors.- |

K. The terms of the borrowing authorized hereby are fair
and reasonable under the circumstances and meet all the
requirements of 11 U.S.C. §364(e) including that such credit

be extended in good faith.
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WHEREFORE, it is hereby
ORDERED, ADJUDGED AND DECREED THAT:

1. The factual findings contained in the preamble to
this Order are incorporated herein by this reference thereto,
and the Trustee and Eastland and Gerald Aubin and Harold
Chorney consent and stipulate thereto.

2. The Trustee is hereby authorized :o borrow up to
$300,000 from Eastland in accordance with the terms and
provisions hereof and in accordance with the texrms and
provisions of the Post-Petition Financing Agreement.

34 As security for all of Bastland’s post-petition loans -
Or post-petition advances previously made, or to be made, to
the Trustee (the "Post-Petition Debt"), Eastland is hereby
granted a first priority, valid, perfected and enforceable
security interest in and lien upon any and all assets of the
estate, of whatever kind and nature, as that term is defined
pPursuant to 11 U.S.C. §541, except as otherwise provided in

paragraph 21 hereof, including but not limited to the

.following assets now owned or after aéquired and the proceeds

(including, without limitation, insurance proceeds) and
products thereof: all contracs: rights, accounts, accounts
receivable, equipment, inventory, machinery, causes of action,
tangibles, intangibles, real estate, any and all assets
recovered or recoverable by the Trustee pursuant to 11 U.S5.C.
§§542, 543, 544, 547, 548 and 549, and any claims accruing to
the debtor on or after the Filing Date (the “Post-Petition

Collateral~).
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4. Eastland‘s firgt pricrity, valid, perfected andg
enforceable security interest in and lien upon the Post-
Petition Collateral shall be prior to any lien or interest
claimed by any party to secure all loans made to the Trustee
up to SﬂpO,DOO.

5. The security interest and liens granted hereunder
shall be: (a) in addition to any security interests, liens
and rights of set-off found by this Court to be existing in
tavor of Eastland as oi the ?;linq Bate; (b) valid, periected,
enforceable and effective as of the Filing Date without the
requirement of any further action by the Trustee or Eastland
and without the execution, filing or recordation of any
financing statements, security agreements, mortgages, deeds or
any other actual documents and (c) senior at all times to the
rights of the debtor, any successor debtor in possession, the
Trustee or any Successor Trustee.

6. If in Eastland’s sole discretion, after the
occurrence of a default under the Post-Petition Financing
Agreement, -or the terms of any subsequent agreement between
the Trustee and Eastland, or after the termination of any of
the Post-Petition Financing Agreements, it is necessary for
Eastland to exercise its rights in order to effect repayment
of the Post-Petition Debt, Eastland shall give the Trustee,
his counsel, counsel for the Official Creditqrs' Committee and
the United States Trustee written notice thereof and shall

apply to the Court for an emergency hearing. The Trustee
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consents to an expedited hearing not more thar five (5%
business days after the date of such notice en: epplication.
Pending such hearing, (a) the Trustee shall hawve full rights
.0 cure such default, (b) Eastland shall hawve :.o obligcation to
advance further funds to the Trustee, and {(c) the Trustee
shall havetno right to use any Cash Collateral claimed by
fastlaend pending such hearing without Eastiand's exproes

written consent.

ure to fully

- - 7

9%

7. In the event of (i) the Trustee’'s <
rerform any of his obligations as previded in zthis Order and
after notice of same by Eastland to the Trustee and his
counsel; (ii) the conversion of the Debtor's Chapter 11 case
to a case under Chapter 7 of the Code; or (iii) the dismissal
of the Debtor’s Chapter 11 case or any subsequent case under
Chapter 7 of the Code (collectively the "Default Events") then
e and upon occurrence of any of the foregoing, and at all times

thereafter, Eastland shall be automatically relieved of any

stay including, without limitation, any stay under Section 362

of the Code or other restriction on thélenforcement of the
liens and security interests granted to Eastland pursuant to
this Order, the Post-Petition Financing Agreements, and
Eastland shall be and is hereby authorized in its discretion
to take any and all actions and remedies which Eastland may
o deem appropriate to proceed against and realize upon the Post-

Petition Collateral to obtain repayment of all Post-Petition

§ oome g | b

Debt, all without further Order of this Court, including,
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without limitation, all sucnh acticny and remecies és are eet
forth in the Post-Petition Yinancing Agreements.

8. All loans and extensions O3 credit under this Order
and under the Post-Petilion Financing Agreement owad by the
Trustee to Eastland shall be considered Post-perition Cabt,
shall be éue on demand, shall be made at the sole discretion
of Eastland, shall constituie a secured claim, shall

constitute an administretive expense in this £zse, zhall hawve

> - ey C

Friority under the provisions o1 Section IBSTL i BT 5 18w fode
over all other costs and administrative esxpenses ircurred in
the proceeding pursuant to Sectiocns 503(b) or 307(b), and
shall at all times be senior to the rights of the Trustee or
any successor trustee in this or any subseguent proceedings
under the Code. No costs or expenses of administration
("8$506(c) expenses™) shall be imposed against Eastland, its
claims or its collateral unless Eastland shall have consented
thereto in writing.

9. The Trustee may not at any time apply for or
acquiesce in an applicntion-for an Ord;r which authorizes
under 11 U.S.C. $364, the obtaining of credit or the incurring
of indebtedness secured by a lien, security interest or
mortgage on Post-Petition Collateral which is equal to or
senior to that possessed by Eastland or entitled to priority -

over all administrative expenses, unless Eastland shall have

.consented thereto in writing or been first paid in full all

Post-Petition Debt or unless the purpose is to pay in full all

Post-Petition Debt.
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j0. 9The Trustee and Eastland shall esiablish an escrow
account at Eastland into which all advances made by.Eastliand
to the Trustee, and all proceeds {rom the: sale of Posti-
petition Collateral, shall be deposited (thae "Escrow
Acrcount”). The Trustee shall cause such funds tc ke
distributeéﬁin the order and manner as follows: 1) $70,000 to
the Examiner and $13,000 o his Councsel to Dday srevinesly
approved administretive claims; 2) §75,000 plus nterest toO
gastland to be applied to that cortion of ihe Fest-Fatiiion
Debt previously advanced to the Trustee; 3) the Trustee’s
subsequent fees and expenses, and other administrative
expenses subject to further order of this court; 4) to
pastland to be applied against the Post-Petition Debt
initially to (a) accrued and accruing interest {at the rate
set forth in the Post-Petition Financing Agreement,
fluctuating as set forth therein), (b) then to all fees and
expenses provided for in the Financing Agreement, and (<) then
to the unpaid principal balance of the Post-Petition Debt; 5)
the. remaining proceeds will be held in %he Escrow Account:
subject to further order of this Court.

11. As a condition precedent to any new advances from
Eastland 'to the Trustee constituting post-Petition Debt, -
Eastland shall have received, in form and substance
satisfactory to Eastland and to Eastland’s counsel, such
agreements, documents and instruments from the Trustee and
from third parties as pastland or its counsel reguests in

order to-effectuate the transactions described herein.
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12. Upon Eastland‘s raquest, the Trustee shall execute
&nd deliver to Eastland notes, assignments, security
agreements, financing statements, mortgages, or other
:nstruments or documents considered by Eastland to be
necessary oxr desirable to evidence the Trustee's obligaticns
hereunder ;nd under the Post-Petition Financing Agreement and
10 perfect the liens and security interest granted hereunder.
“he Trusiee is authorized and direcied tn execute nd delliver
4Ny such instruments &ndé documenis 1o Eastland, and Hastiand
is authorized to receive, file and/or record the same. For
such purposes, the automatic stay is vacated.

13. Fastland may terminate its obligation to lend
additional money or otherwise extend credit to oxr on behalf of
the Trustee at any time in accordance with the Post-Petition
Financing Agreement or any time after a default hereunder,
under the Post-Petition Financing Agreement, or under any
subsequent agreement between the Trustee and Bastland. The
Trustee may terminate his obligations at any time in
accordance with the Post-Petition Finaﬁcing Agreement or by
paying in full all sums owed to Eastland including all fees,
the ocutstanding principal balance of and all accrued and
unpaid interest with respect to the Post-Petition Debt. 1In
any event, however, the obligations and rights of Eastland and
the T¥uatee with respect to all transactions that have
occur;pd prior to such termination shall remain unimpaired and
unaffected by any such termination and shall survive such

termination and be binding upon any successor trustee.
9
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14. All costs and expenses (:ncluding, without
limitation, all filing and recording fees, reasonable
attorneys’ and paralegals’ fees and expenses) incurred by
Eastland in connection with (a) the preparation of this Order
and the Post~Petition Financing Agreement, (b) the preparation
of any 5hditiona1 documents deemed necessary or desirable by
Eastland, (c) the preservation and protection of Eastland's
rights hereunder and (d) the collection of all sums due
Eastland shall be deemed to be an advance made by Eastland o
the Trustee, and shall constitute Post-Petition Debt as that
term is defined herein.

15. To the extent the debtor or the Trustee or the
Examiner has used what the Court determines to be Eastland’s
cash collateral post-petition or has used the proceeds of what
the Court determines to be Eastland’'s Pre-Petition Collateral,
post petition, such use shall be deemed to be an advance made
by Eastland to the Trustee and shall constitute Post-Petition
Debt as that term is defined herein.

16. Eastland shall not be requifed to file financing
statements or other documents in any jurisdiction or to take
any other action in order to validate or perfect the security
interests and liens granted to it hereunder or under the Post-
Petition Financing Agreement. 1If Eastland shall in its sole
discretion choose to file such financing statements or other
documents, or otherwise confirm perfection of such security

interest and liens, all such financing statements or similar

10
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cocuments shall be deemed to have been filed or recorded at
the time and on the date'of the filing of the debtor’s
petition initiating this proceeding, and the costs of such
filing or recording shall be payable by the Trustee to
Eastland as aforesaid.

17 :*The provisions of this Order shall be binding upon
and inure to the benefit of Eastland, the Trustee, and their
respective successors and assigns. The provisions of this
Crder shall survive entry of any subsequent Order whether the
same be an Order confirming a Chaﬁter 11 plan or for relief
under Chapter 7 of the Code, and the provisions of this Order,
as well as the liens, security interests and mortgages arising
pursuant thereto in favor of Eastland shall continue in this
and any subseguent proceeding under the Code, and such liens
and security interests shall maintain their priority as
provided for under this Order until all of the Post-Petition
Debt is paid in- full. The Post-Petition Debt and all other
obligations arising under the Post-Petition Financing’
Agreements shall not be.altered, exténded or affected by any
plan confirmed in this Chapter 11 case or by any other action
taken or relief socught in this Chapter 11 case hereafter.

18. Without limiting more specific provisions of this
Order, the automatic stay provisions of Section 362 of the
Bankruptcy Code are hereby modified as to Eastland to the
extent necessary to implement the provisions bf this Oxder,

the Financing Documents, and the Post-Petition Financing

11
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Agreement, including without limitation, the right to receive
payments in accordance witl the Post-Petition Financing

Agreement.

19. Notice of the ent:y of this Order shall be given by
the Trustee to those creditors listed on the list filed
puISuané to Bankruptcy Ruie 1007(d) and to any duly appointed
committee. Such notice shell include copies of the
hpplication filed by the Trustee, without exhibits, and this
Urder. Such-notice shall te mailad within three (3) days
after the entry hereof by the Trustee by first-class mail,
poétage prepaid.

20. This Order shall be deemed to be effective upon its
entry and shall remain in full force and effect until the
entry of an Order of this Court modifying, extending, or
terminating the provisions hereof or any of them. 1In all
events pending the entry of such other Order, the provisions
hereof shall be binding upon the Trustee, Eastland or in the
event of conversion of this case to a case under Chapter 7 of
the Trustee appointed therein. ¢

21. Any of the foregcing to the contrary notwithstanding,

{(a) The security interest granted hereby to Eastland
shall be junior in priority to the security interest of
Peoples Loan and Trust Bank of Indianapolis, Indiana (“Peoples

Bank") in Debtor’s coins in possession of Peoples Bank to the

extent such security interest of Peoples Bank may be allowed;

12
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(b} The security interest granied hereby to Eastland
shall not attach to sc—caiied redemption coins in the
possession of the Trustee unless the Court later determines
that such coins are properxty of the estalLe not subject Lo

superior claims or interest of redemption coin claimants;
4
(c) The Trustee will proceed forthwith to determine

1he methodology tc sell the Feoples sank collateral; the

Trestee (2r Examiner), Jonalran Ostler as aiiorney foy Horeld

-
0
)
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Churney, iiershel Smith as & sy fur Gerald Aubing and

Robert Wieck as attorney for peoples Bank, will use their best
efforts to agree on the methodology for the sale and on the
form of motion and order to be submitted to the Court to
authorize the sale.

{(d) The Trustee (or Examiner), Jonathan Ostexr as
attorney for Harold Chorney, and Hershel Smith as attorney for
Gerald Aubin will forthwith exercise their best efforts to
agree .on the methodology for sale of the rest of the tangible
assets of the estate; o immutable timetables are to be set
for sales, but changes in the market sﬁguld b considered; if
the parties fail to agree, they shall try to narrow the issues
for presentation to this Court for determination.

‘(@) Excepting payment to Eastland of approximately
$75,000 and payment to Examiner and Edwards & Angell of
approximately $84,000 of fees and expenses already approved,

the Trustee will, before spending borrowings under the

' financing authorized hereby, give Jonathan Oster and Hershel

13
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€mith 10 days prior rotice of such proposed borrowing and

#pending, if they do not object they shall be deemed 1o have
waived any objection ond an appropriate rotion and order may
be presented to the Court for approval of such borfowing and

apending.‘

ARTHUR N. VOTOLATO, JR.
UNITED STATES BANKRUPTCY JUDGET

Pated:t December ., 1990

the undersigned consent to the above order and waive appeal
therefrom.

HAROLD CHORNEY GERALD AUBIN
By his attorney. . By his attorney,
<7 ,
" \\\‘\\\ ‘\\\\ 15
Fonathan er, Eeq. Z. Hershel Smith, Esq.

Groff . : pisSandro Smith & Associates
936 Smithfield Avenue 155 South Main Street

Smithfield, RI 02865 2° providence, RI 02503
(401) 724-2400 (401) 274-7900
D BANK JOHN P. CULLEN, ESQ.

By its attorneys,

By his attorneys,

Petexr 7. [Furness, Esq.
nckley/, Allen, Snyder & Comen Edwards & Angell
500 Flget Center . 2700 Hospital Truet Tower
Providence, RI 02%03 providence, RI 02903

" (401) 274-2000 (401) 274-9200

State Bar Code No. 3608
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Smith 10 dayé prior notice of such prepesed borrowing and

spending, if they do no; object they shall be deemed to have
waived any objection and an appropriate motion and order may
be presented to the Court for approval of such borrowing and

spending.

.
-’ ‘) r

ARTHUR . VOTOLARTO, JR.
UNITED STATES BANFRUPTCY JUDGE

S Pl
ileted: Decenber 2., 1890

~he undersigned consent to the zbove order and waive appeal

therefrom.
HAROLD CHORNEY GERALD AUBIN
By his attorney, By his attorney, .
2 oA
' € LI/ e 2 /? P
‘ Pl
ko - - Jonathan Oster, Esg. " &7 He¥shel Smith, Esqg.
Oster & Groff DisSandro Smith & Associates
936 Smithfield Avenue 155 South Main Street
Smithfield, RI 02865 . Providence, RI 02903
{401} 724-2400 - (401) 274-7900 )
| EASTLAND BANK JOHN F. CULLEN, ESQ.
§
| By its attorneys, By his attorneys,
? ) . ]
. - — ’:_ ' ‘1'-. N .r'
f odad F - IR AL VAR C VR sl
PeterJ. .Furness, Esq. Edward J. Bertozzi, Jr., Esqg.
Hinckley/, Allen, Snyder & Comen Edwards & Angell
-1500 Fldet Center ' 2700 Hospital Trust Tower
: Providence, RI 02903 Providence, RI 02903
. (401) 274-2000 (401} 274-9200

; State Bar Code No. 3608
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